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COMMENT ON CASES 255 

In view of the many California cases in which the unqualified 
statement is made that "inconsistent defenses may be pleaded," 
this state must be classed among those jurisdictions which permit 
inconsistent defenses without restriction. The lack of careful con- 
sideration of the question is, however, not satisfactory and it is 
to be hoped that when next the question presents itself to the 
Supreme Court there will be a more thorough consideration of it 
even if it be by way of dictum only. 

L. A. C. 



Torts: Negligence: Violation of an Ordinance — The es- 
sential elements of actionable negligence are: (a) failure to exer- 
cise commensurate care involving (b) a breach of duty resulting 
in (c) damage to plaintiff. 1 Since there is a common-law duty 
to use due care, if the plaintiff can prove that the act was negli- 
gent and that the damage proximately resulted, he has affirma- 
tively made out his case. 

Proof of the violation of an ordinance forbidding the act com- 
plained of relieves the plaintiff of the duty of proving the negli- 
gent character of the act. 2 The criterion for determining whether 
the act was negligent is the foresight of harm of a reasonably 
prudent man. 3 Whether harm could have been foreseen, in the 
absence of a statute, is a question of fact for the jury (unless so 
clear one way or the other that the court must deal with it as a 
question of law).* The legislature in enacting a statute substitutes 
its own opinion for that of the jury. The legislature foresees the 
danger and says that a reasonably prudent man would foresee it. 
If he should have foreseen this danger yet does the act (violates 
the ordinance) he is negligent. The legislature has by the statute 
established a minimum standard of care. 5 Since the reason for 
allowing proof of a violation of an ordinance as negligence rests 
upon the basis of foreseeability of danger, if the injury done was 



which requires a defendant to choose which of two honest defenses he will 
interpose though both cannot be true and neither is within his knowledge." 
It should be noted that this rule is frequently applied iir the case of incon- 
sistent counts in the complaint. 5 California Law Review, 172. 

1 2 Jaggard on Torts, § 246. 

2 Siemers v. Eisen (1880) 54 Cal. 418; Jessen v. Sweigert (1884) 66 Cal. 
182, 4 Pac. 1188; McKune v. Santa Clara Valley M. & L. Co. (1895) 110 
Cal. 480, 42 Pac. 980; James v. Oakland Traction Co. (1909) 10 Cal. App. 
785, 103 Pac. 1082; Eaton v. Southern Pacific (1913) 22 Cal. App. 461; 134 
Pac. 801; Slaughter, v. Goldberg, Bowen Co. (1915) 26 Cal. App. 318, 147 
Pac. 90; Harris v. Johnson (1916) 174 Cal. 55, 161 Pac. 1155, Ann. Cas. 
1918E 560, L. R. A. 1917C 477; Fenn v. Clark (1909) 11 Cal. App. 79, 103 
Pac. 944. 

3 1 Street, Foundations of Legal Liability, p. 97 ; 27 Harvard Law Review, 
321; Smith v. London & S. W. Ry. Co. (1870) L. R. 5 C. P. 98, L. R. C. 6 
C. P. 14; Fresno Traction Co. v. A. T. & S. F. Ry. Co. (1917) 175 Cal. 358, 
165 Pac. 1013. 

4 27 Harvard Law Review, 321. 

5 13 Harvard Law Review, 309. 
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not that contemplated by the legislature 6 or the persons injured 
were not those for whose protection the statute was passed, 7 the 
plaintiff cannot set up the violation of the statute. 

Courts have called the violation of an ordinance "negligence 
per se" 8 or negligence as a matter of law, 9 meaning that the de- 
fendant cannot offer evidence that the act was not negligent, 10 that 
is, that danger could not have been foreseen by a reasonably pru- 
dent man. The legislature has settled that question. To permit 
such evidence would allow an individual to set up his own fore- 
sight above that of the legislature after the very act which the 
statute had intended to prevent had occurred." 

If the statute is merely a legislative expression as to what con- 
stitutes negligence, then, if due to peculiar circumstances a reason- 
able man could foresee greater danger in carrying out the statute 
to the letter than in violating it, the defendant should be allowed 
to prove these facts in justification of the violation. 12 It was so 
held in Mora v. Favilla. 13 In this case an ordinance prohibited 
the wetting down of sidewalks on certain steep streets between 
certain hours. The defendant violated the ordinance and the plain- 
tiff was injured. The defendant offered as justification the fact 
that grease had been left on the sidewalk by boys playing there. 
The court, while suggesting that more efficient means could have 
been used for removing the grease without violating the ordinance, 
held that evidence of justification was admissible. 

If the courts hold justification is not admissible, defendant's 
liability would be based not on negligence but on a violation of the 
statute. 14 That this is not so is shown by the fact that compliance 
with a statute does not relieve defendant from liability 15 and the 
fact that an ordinance need not be pleaded but can be given in 
evidence. 16 

6 Figone v. Guisti (1919) 30 Cal. App. Dec. 235, 185 Pac. 694. 

'Corbett v. Spanos (1918) 37 Cal. App. 200, 173 Pac. 769. 

"Cragg v. Los Angeles Trust Co. (1908) 154 Cal. 663, 98 Pac. 1063; 
Stein v. United Rys. of San Francisco (1911) 159 Cal. 368, 113 Pac. 663; 
Simoneau v. Pacific Electric Ry. Co. (1913) 166 Cal. 264, 136 Pac. 544, 49 
L. R. A. (N. S.) 737; Connell v. Harris (1913) 23 Cal. App. 537, 138 Pac. 
949; Fresno Traction Co. v. A. T. & S. F. Ry. Co. (1917) 175 Cal. 358, 165 
Pac. 1013. 

»Bresee v. Los Angeles Traction Co. (1906) 149 Cal. 131, 85 Pac. 152, 
5 L. R. A. (N. S.) 1059; Scragg v. Sallee (1914) 24 Cal. App. 133, 140 Pac. 
706. 

lODriscoll v . Market Street Cable Ry. Co. (1893) 97 Cal. 553, 32 Pac. 
591, 33 Am. St. Rep. 203. 

11 27 Harvard Law Review, 321. 

"Harris v. Johnson (1916) 174 Cal. 55, 161 Pac. 1155, Ann. Cas. 1918E 
560, L. R. A. 191 7C 477; Squier v. Davis Standard Bread Co. (1919) 181 
Cal. 533, 185 Pac. 391, 3 California Law Review, 84, 4 California Law Review, 
162, Shearman & Redfield on Negligence, p. 13. 

« (June 16, 1921) 61 Cal. Dec. 806, 199 Pac. 17. 

"Schaar v. Conforth (1915) 128 Minn. 460, 151 N. Y. 275; 28 Harvard 
Law Review, 433; 31 Harvard Law Review, 960; 1 Street, Foundations of 
Legal Liability, p. 172. 

"13 Harvard Law Review, 309. 

18 Cragg v. Los Angeles Trust Co. (1908) 154 Cal. 663, 98 Pac. 1063. 
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In addition to proving the negligent character of the act, the 
plaintiff must prove not only the causal connection 17 between the 
negligent act and the damage resulting but that such damage was 
proximately caused. 18 The defendant can prevent recovery by 
showing that the plaintiff was not in the class intended to be pro- 
tected, 19 that the damage was not that contemplated by the stat- 
ute, 20 that there was justification for the violation of the ordi- 
nance, 21 or that there was contributory negligence on the part of 
the plaintiff. 22 

A. C. 



Wills: Effect of Revoking Clause in Lost Will: De- 
pendent Relative Revocation — In Estate of Thompson, 1 testa- 
trix, by a will executed in 1908, left substantially all her property 
to her sister. In 1916 she executed a second will, differing from 
the first in certain minor particulars, but again leaving practically 
everything to the sister. The second will expressly revoked the 
first. After the death of the testatrix, the second will was lost, and 
could not be probated because only one competent witness could 
be produced to establish its provisions, and not two as the statute 
requires. 2 The husband of the testatrix, who was but a nominal 
legatee under both wills, thereupon claimed a share of her prop- 
erty, contending that the second will was a valid revocation of 
the first, and that, since it could not be proved as a will, she had 
died intestate. The court held, contrary to the husband's conten- 
tion, that the second will did not revoke the first, and that the 
first was entitled to probate. 

Three justices dissented, and one justice who concurred in the 
result did not agree with the three remaining justices as to the 
proper basis for the decision. The latter three held that a revok- 



" George v. McManus (1915) 27 Cal. App. 414, 150 Pac. 73; Henderson 
v. Northam (1917) 176 Cal. 493, 168 Pac. 1044. 

18 Manning v. App. Cons. Gold Mining Co. (1906) 149 Cal. 35, 84 Pac. 
657; Stein v. United Rys. of S. F. (1911) 159 Cal. 368, 113 Pac. 663; 
Simoneau v. Pacific Electric Ry. Co. (1913) 166 Cal. 264, 136 Pac. 544, 49 
L. R. A. (N. S.) 737; Williams v. Southern Pacific Co. (1916) 173 Cal. 525, 
160 Pac. 660; Fresno Traction Co. v. A. T. & S. F. Ry Co (1917) 175 Cal. 
358, 165 Pac. 1013; Shearman & Redfield on Negligence, §§23, 27. 

19 Supra, n. 7. 

20 Supra, n. 6. 

21 Supra, n. 11 and 12. 

22 Higgins v. Deenev (1889) 78 Cal. 578, 21 Pac. 428; Orcutt v. Pacific 
Coast Ry. Co. (1890) 85 Cal. 291, 24 Pac. 661; Davis v. California Street 
Cable Ry. Co. (1894) 105 Cal. 131, 38 Pac. 647; McKune v. Santa Clara 
Valley M. & L. Co. (1895) 110 Cal. 480, 42 Pac. 980; James v. Oakland 
Traction Co. (1909) 10 Cal. App. 785, 103 Pac. 1082; Stein v. United Rys 
(1911) 159 Cal. 368, 113 Pac. 663; Eaton v. Southern Pacific Co. (1913) 22 
Cal. App. 461, 134 Pac. 801 ; Weaver v. Carter (1915) 28 Cal. App. 241 152 
Pac. 323; Cook v. Miller (1917) 175 Cal. 497, 166 Pac. 316; Kinney v. King 
(1920) 32 Cal. App. Dec. 161, 190 Pac. 834. 

» (June 1, 1921) 61 Cal. Dec. 655, 198 Pac. 795. 
2 Cal. Code Civ. Proc. § 1339. 



